nWf'i ^fWTT 1^. inr —33001/93 


BLISTERED M». DL-33001/M 


9TRcf 



.jf 









ttlie (5a*«tt« of 


io Tu t tw ^ sjamlVn 

PUBUSHED BY AUIHORITV 

4o 2o] iTf (W1, WrfiTWTT, ^ 5. It93/a^<sj 1 5, 1915 

No. 20J NEW DELHI. SATURDAY, JUNE 5, 1993/J VAlSTilA 15, 1915 


fTT 'tbb ri irT?ft ?f 'h?> k|{ ar^.rr ec ’pfi fi'- 

ruT m 

Sopaiato Paging is glv«n to tUs Part In 0 (<ier that It OM^ ha AM M a 

separate compilation 


inr 11—3—(iii) 
PART n—Section 3—Sab-McthNi (iii) 


ilqfHt Mfaaaftnt (^«f rtw «« airntn jtti Prc* nn snfirr uOt srfti^siiTnt 

and NotiflcatitMis issued by Central AathorHies ('other Aan AdminigtratioHs of Union 

Tenitorie*) 


7 19 9 3 


m.rr. 91 :—nfiWsrf'T ^Tfaf^iinT, 1951 (1951 

spi 43) Tt trr^ io(j iti if, 

1691 I?! 1! ^ WT 5T5?i:jns^ rjJTirrsTiT. 

^ TT^l'af 18 pjiTfifT. 199 2 ^ 

HTT^an:! imimfr t 1 

[?r. 82/lT.Sr.-'Tt.^r./2/9l|93] 
^iT^»r ?f, 
^Ruqril ifftin-, 

ELECTION COMMISSION OF INDIA 

New Delhi, the 7th May, 1993 

O.N, 91.—In pursuance of section 106 of the Repre¬ 
sentation of the People Act, 1951 (43 of 1951) the Election 


Commiwion hereby publishes the order of the High Court 
of M’adhya Pradesh, Indore Bench, Indore dated IBtji Decem¬ 
ber. 1992 in Election Petition No. 2 of 1991. 

[No. 82/MP-HP/2/91/93]! 

By Order, 

C.HANSHYAM KHOHAR, Secy. 
ELECTION PETITION NO. 2/91 


Subhush Chandra Vs. Rameshwar Patidar 
ORDER 

By this election petition under sec. 81 of the Represuntar 
tion of People' Act, 1951 (for short ‘the Act’), the petitioner, 
who i'o an elector and also a candidate having lost calls in 
question the election of the respondent on 17-6-91, in Gene¬ 
ral Electio to the Lok Sabha, from Khargone Constituency 
No. 6/93 and 7/92 dated 9-7-1992 under, section 86 read 
in paragraph 6 running into numerous sub-paras of tbi^ 
petition. 

2. The respondent by application l.A. No. 16191 dated 
7-12-91, l.A. No. 3|92 dated 27-6-92 and applications l.A 
No. 6/93 and 7/92 dated 9-7-1992 under seclio'i 86 read 
with section 81, 83 of the Act and under Or. 7 r, 11 
and sec. 151 C.P.C., raised preliminary objections as regnrdi 
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mainl'ainability of the election petition and prayed for its 
dismissal with costs. 

3. The pettioner by his replies filed on 6-3-92 and 10-7-92 
to the aforesaid applications has contested and controverted 
the allegations made by the respondent and prayed for dis¬ 
missal of these applications. 

4. The following preliminary objections to the maintain¬ 
ability of the election petition, arc raised and have been 
argued by the parties. 

(1) The affidavit as sworn and filed by the petitioner along- 
with the petition is not in accordance with Rection 63 of the 
Act and rule 94-A of Rules and prescribed form 25 of the 
Conduct of Election Rules 1961 (for short the Rules). 

(2) The verification is not in accordance with Rule 9 of 
the Election Petition Rules as framed by this Court it con¬ 
travenes rules 4, 5, 7 and 15 of the High Court Rules and 
orders. 

(3) The copy of the petition as served and supplied to the 
respondent in view of the certain omissions therein, cannot 
be said to be a ‘true copy’ within the mean!** of section 
81(3) of the Act. 

Consequently, the petition is libale to a summary dismisal. 

5. Before pioceeding further to deal with the aforesaid preli¬ 
minary objections, it may be noted at this stage, that Shri 
Maheshwari, who had also raised a preliminary objection as 
regarding attestation of affidavit by Oath CommisRioncr nnd 
presentation of the petition before Additional Registrar of 

this lourt, abandoned the same, vide order sheet d.iled 
10-7-1992, Teamed counsel also placed on record copy of 
the pelilion as served on the respondent. 

6. Since respondent’s main attack is cm the verification of 
the petition, it would be worthwhile to reproduce tiie same 
for ready reference : 

“VERIFICATION 

1, Siibhash Chandra S|o Shri Gangaram Yadav, do hereby 
verify that the contenta in paragraphs No. 1, 2, 3, 5, 6-1-A 

(1) , (2), (3), (4), (5), 1-BH), (2), (4)1(11) (II, (2), (5), (6), (7), (8> 
11 and 12 are true to my personal knowledge and that 
the contended in paragraphs 4(a), (bi, (c), (d), 6(1), 

(2) , (3), 9, 10 and 13 are true to my infoimation leceived 
by me which 1 believe to be true. 

Verified this the 29th day of July, 1991 at Tabulpur. 

Sdl- 

Petitioner 

The potilioner has verified statements as made in para 6-1-A 
at page 13 of the petition para 1, 2, 3, 4, 5 (at pages 13, 
14 and 15 of the petition and 6-T-B paras 1, 3, 4 and 4 at 
page 16 of the petition, paras 5, 6 and 7 at page 17 of the 
petition and paras 6-11 pertaining to false statement of facts 
calculated to prejudice the election prospects of the peti¬ 
tioner in sub para (1) and (2) at page 17 and 16 of the 
petition, as true to his personal knowledge. Thece very 
statements relating to corrupt practice, given in jiaragraph: 
6 lA (1), (2), (3), (4), (5), B-(l). (2), (3), (4). 
(5), (6) .and (7) and 6 lA (1) and 02 have hien veiled in 
the affidavit sworn by the petitioner as true to his information. 


7. At one stage the averments have been verified as true 
to personal knowledge while the tiame averment relating to 
corrupt practice have been verified as true on petitioner’s 
information. In the affidavit sworn in support of the corrupt 
practice as alleged in the petition, there is an apparent in¬ 
consistency. 


6, Shri Maheshwari also jxiinted out an appaient omis¬ 
sion in the verification apfiended to the affidavit that aver¬ 
ments made in paras 6 It (1) and (2) (at page i7 and 16i 
of the petition) and paras 6(1) (2) and (3) (at page 11 and 
12 of the petition) have not at all been verified. 


9. The legal requirement in his behalf is not in dispute, as 
is evident from the petitioner’s reply filed on 6-3-92, 

10. It is a.n admitted position that the proviso to sub-section 
(1) of sec. 83 of the Act, lays down that where the petitioner 
alleges any cornipt practice, the petition shall also be 
accompanied by an affidavit in the prescribed form in 
support of the allegations of such corrupt practice. Rule 94- 
A of the Rules says that the affidavit referred to in proviso 
to sub-section (I) of section 83 of Ihe Act, shall be in 
form 25. 

11. The' factual and legal position being clear, what in 
contended by Shri Mathur, senior Advocate appearing for 
the petitioner is that Sec. 83(1) of the Act and lule 9iA and 
form 25 have been complied with. 

12. Section 8-1 of the Act deals v/ith contents of the peti¬ 
tion. TTie proviso to clause (a) of sub-sec. (1) of Section 
83 of the Act clearly provides that where the petitioner 
alleges corrupt practices the petition shall also be accompanied 
by an affidavit in support of the allegations of such corrupt 
practice and the particulars thereof. Rule 94-A of the 
Election Rules, 196) prEscribes Form 25 for swearing such 
affidavit. 

13. It is no longer Re's Integra that such affidavit in sup¬ 
port of allegations of corrupt practice forms an iniegial 
part of the petition itself. 

14. A Division Bench of this court in Gangaram Bandil 
V'j. Rashmi Faribnr (A.I.R. 1987 H.C, 208) has following M. 
Kurunauidhi Vs. H. V. Ilanda (A.I.R. 1983 S,C, 585) and 
M. Kamlam V's, Dr, V. A. Said Mohd. (AIR 1978 S.C. 840) 
Iras categorically held that such an affidavit in support of 
allegations of corrupt practice forms an integral part of the 
election petition. 

15. Shri Mathur senior Advocate appearing for Ihc peti¬ 

tioner has urged that the rules of procedure should not be 
so titretche'd applied as to defect the cause of justice, Placing 
reliance upon the following decisions Ma. Shivc vs. Maung 
MO (A.I.R. 1922 P.C. 249), Raja Inderject vs. Amiirsingh 
(A.I.R. 1923 P.C. 135), Owners and Parlies vs. Fariiando 
Lopez (A.I.R. 1989 S.C. 2206), Oanesh Tradaing Co. vs. 
Mojiram (A.I.R, 1978 S.C. 484) and Rajnarain vs, 

Smt. Indir'a Gandhi (AIR 1972 S.C. 1302) it Was strciiu- 
oiisly urged by the learned counsel that rules of procedure 
is a hand m,aid and mistress of ju'.iicc. As a general state¬ 
ment there can be no dispute with it, hut it cannot be made 
a nralter of universal application. A well grounded gencr.ali- 
sntion may be of some help hut not a .sweeping generalisa¬ 
tion embracing .a greater number and variety of untoiindc'd 
infcrcncc'oi based on false ’.inalogics. Shri Mathur h.ts emp¬ 
loyed an argument with some correctness indeed, hut over 
rating its probative lovce. F.>,ccpt for the case of Smt. 
Indir.a Gandhi (AIR 1972 SC 1302) (he other cases relied 
upon do not even relate to election niaUers. They deal with 
such question'.-, as allowing an amendment on admitting addi¬ 
tional evidence under O'-, 41 r, 27, C.P.C, On the require¬ 
ment of signature of a witness on his statement recorded on 
commission us rciquired by rule 4 of Chapter XXTI of the 
Eligh Court Rulcti, framed by the Calcutta High Court, even 
in Smi. Indira Gandhi’s case (supra) whni Itie question 
before the Supreme Court was one of pleadings. It was 
in t,his context that the Supreme Court observed rules of 
pleadings are intended as aids for f.iir liial for icaching 
a just decision, 

16. What we are concerned wilh at the montciu is the 
statutory requirement of an affidavit irnder Sec. S3 of the 
Act, it is neither a qiie'.iion of construction of pleadings nor 
a question of admitting additional evidence or allowing an 
amendmeni in all such a mailers a liberal approach has been 
recommended but it cannot be applied out of context. The 
object and the purpose of the requirement of law should 
never be lost sihgt of. The fallacy of Shri Mathur’, rreu- 
ment c.an be demonstrated by taking f'ar instance, a case of 
preventive detention, wherein the rules of procedure not 
only play a dominant role, but altio of utmost importance. 
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of corrupt practice and particular thereof siiould 
be given in the affidavit. The election petition con- 
tainsi the allegation of corrupt practice and parti- 
culari thereof. That thi'j is the intention of the 
legislature is also clear from perusal of from 25, 
which is the one prescribed under rule 94-A of the 
Conduct of Elections Rules. The affidavit filed in 
support of the election petition is in accordance 
with the form,” 


17. The Supreme Court in F, A, Sapa etc, vs. Singora and 
ors. (AIR 1991 SC 1557), which Shri Mathur has also re¬ 
ferred lo and relied upon, has observed as follows : 

‘Tt is fairly well selllcd that our election law being 
statutory in character must be strictly complied 
wilh since an election petition is not guided bv 
ever changing common law principles of justice and 
notions of equity. Being statutory in character 
it is essential that it must conform to ffie require¬ 
ments of our election law." 

In view of the foregoing discussion the liberality of approach 
in matters oi requirements of verification of petition and iilli- 
davit in support of corrupt practice as canvatised by Shri 
M'athur cannot be ascepted. 

18. Apart from the above defects and discrepancies in the 
verifications to both the petition as well as (he affidavit 
sworn by the petitioner in support of cornict practice (here 
aie certain additions and alterations made in the petition as 
filed, but t,he same do not find place in the copy as seiwed 
and supplied to the respondent.— 

‘Tn para 6(A)(2) at page 13, the words 'in the pre¬ 
sence of and’ added by the petitioner do not find 
place in the relevant para of the copy. Similarly, 
the words ‘entire speech wa.s’ in the sanjo para do 
not find place in the relevant para of the copy of 
the petition. Similarly, the words ‘more parti- 
cniaily some parts of the added by the petitioner 
in this para of the petition do not find place in 
the relevant para of the copy of the petition served 
upon the respondent." 

It was, therefore, contended by Sihri Maheshwari that the 
copy of the petition us served on the respondent cannrt be 
said to be a true copy of the petition, which is liable to be 
dismissed under sec. 86 of the Act, for noii-compliunce of 
sub-sec. (3) of Sec. 81 of the Act, which is mandatory. 

19. The importance of verification of an affidavit is to 
test the genuineness and riutheniicity of alleeationtj and alsO' 
to make the deponent responsible for such allegiition.s, as held 
by the Supreme Court in A.K.K. Nambiar vs. Union of 
Inch,a (AIR 1970 SC 652), In Virendra Kumar Sakhlechii vs. 
Jagjivan (AIR 1974 S.C 19,S7) the affidavit alongwith the 
cleclion petition, which did not disclose the souicc of in¬ 
formation in respect of the speech alleged to have made by 
the appellanl, came up for consideration before Ihc Supreme 
Court, vis-a-vis the Rules framed bv this Court alongwith, 
form 25, and rule 94-A of the Election rules. 

20. Shri Mathur, placing reliance on a decision of the 
Supreme Court in Ziyriuddin Bhukari vs. Brijmohan (AIR 
1975 SC 1788) contended and rightly 1=0 that petition can 
only be dismissed for a substantial defect. But m the same 
Case as has been noted by the Court, in para 7 of the 
judgment, there was no defect at all m the form of the 
affidavit and the relevant iteue was deemed to have been 
given up which is not the position obtaining in the case at 
hand. 

21. In Prabhn Narayan vs. A. K. Shrivastavu (AIR 1975 
SC 968) the only charge made in the petition was the charge 
of publication of the pampicts tmd not their printing—■ 
dealing with this question the Supreme Court held as under : 


Referring to Virendra Kumar Sakhlecha’g cast the Supreme 
Court proceeded to observe as under ; 

‘‘However, in that case a failure to conclunon to rule 9 
and rule 7 of the M.P. High Court rules was not 
hold to be fatal to the election petition. What was 
said was that it would be helpful in assessing the 
value of the evidence. But that purpose is served 
by the allegations in the election petition itselt. 
Moreover, it appears to us that the provisions of 
rule 9 of the M.P. High Court rulc.s regarding the 
election petitions flamed by the M.P. High Court 
by reference to rule 7 of the M.P. High Court 
rules found in Chapter 111 regarding affidavits can¬ 
not be made use of for this purpose, The former 
set of rules arc made under Art. 22 .s of the Con¬ 
stitution and cannot make any i.ubsianiive law and 
the rules themselves on a perusal of them would 
show that they relate merely to procedural matters 
unlike rules made under Sec. 122 of the Code of 
O’vil Procedure.” 

Sapa’s case (supra) relied upon by the peiitioner has also 
held that Sakhlecha's case is not an authority for the pio- 
position that failure lo disclose the source on ground of 
information would result in dismissal of the petiton .under 
Sec. 86(1) of the Act. 

22. Shri Maheshwari, however, submitted that he has r Iso 
relied upon the case to show the mandatory nalure of the 
Rules framed by this court. 

23. As b'a.s been pointed out by the Supreme Court after 
resume of the case law In Sapa’s case tsupra) it will have 
to be decided by the court in each individmfi case wheiher 
the defect in the affidavit case is curable or fatal : 

From the text of the relevant provisions of the R 9 
Act, Rule 94-A und Form 25 as well ati Or, 6, 
Rule 15 and Order 19, Rule 3 of the Code and the 
resume of the case law discussed above it clearly 
emerges (i) a defect in the verification, if any can 
be cured, (ii) it 6 not essemial that the verification 
clause at the fool of the petition or the affi¬ 
davit accompanying the same should disclose the 
grounds or .-ouices of information la regaid to 
tiic averments or allegations which are based on 
information believed to be true, (iii) if the respon¬ 
dent desires betlcr particulars in repaid to such 
nvcTmcnlti or allegations, he may call for the same 
in which case the petitioner may be required ter 
supply the same and (iv1 the defect in the affidavit 
in the prescribed form 25 can be cured unless the 
affidavit forms an integral part of the petition in 
which case the defect concerning material facts 
will have to be dealt with, subject to limitation 
under sec. 81(3) as indicated earlier. Similarly the 
court would have to decide in each individual ca.sc 
whether the schedule or unnexure refcried to in 
sec. 83(2), constitutes an intcgfil part of the elec¬ 
tion petition or not, different coasiderations will 
follow in the case of the former as compared to 
those in the case of the latter.' 

Further the Supreme Court has held— 


‘‘It to obvious that when sec, 123(4) speaks of publi¬ 
cation it means distribution. Mere printing of the 
pamphlet would not fall under sec. 123(4). There¬ 
fore the failure lo give particulars of the printing 
cannot lead to the dismissal of the petition. Nor 
could evidence regarding it be shul out. The 
proviso to see. 83(1) lavs down that where 
the peiitioner alleges any corrupt practice, the 
petition shall also be accompanied bv an affi¬ 
davit in the prescribed form in support of the 
allcgstion of such corrupt practice and the parti¬ 
cular!- thereof. It does not say that the allegation 


“Therefore, even though ordinarily a defective verifica- 
iion can be cured and the failure to disclose the 
CTOunds or sources of information may not bet 
fatal, failure to place them on record with pio- 
mptitvidc may lead thp court in a given case to 
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doubt the veracity of the evidence ultmately ten¬ 
dered. If, however, the affidavit or the schedule 
or annexure foim an integral part of the election 
petition itself, strict compliance would be insisted 
upon.” 

It is in this light that the affidavit as sworn and filed 6y 
the petitioner is requred to be judge. 

24. Defects in affidavit have already been noted above. 

They are not mere defects of form. They are of a sub¬ 
stantial nature and cannot be cured. Shri Mathur’s argu¬ 

ment that the photostat copy of the petition as retained by 
the petitioner, bears the additions and alterations as made 
before filing of the petition is too nive to be accepted. The 
question is about copy as Served on the respondent. Too, 
apparently it does not bear such additions or alterations. 
These additions and alterations are not of a formal or in¬ 
significant nature when read as a whole in then proper 
context, they change the whole tenor and purpose of the 
averments. 

25. Similarly the defects and omissions in verification as 

noted above in the affidavit can also not be lightly brushed 

aside. They are Simply irreconciliable. A fact, rather 
basketful of facts stated to be true on personal knov/ledge 
of the petitioner, at one stage in the verification of the 
petition, stating the same facts as true on information, that 
took without disclosing the source thereof, in the verifica¬ 
tion to the affidavit sworn in support of corrupt practice, is 
highly incongruent. 

26. In Mithiilesh Kumar Pandey Vs. Baidyanath Yadav 
and ors. (AIR 1984 SC 305)—mistakes in copy of the peti¬ 
tion supplied to elected candidate as regards names of per- 


sems through whom corrupt practices were alleged to have^ 
been committed by him and mistakes relating to omission 
of some names giving wrong names were held to be fatal anjd 
petition liable to be dismissed in limine. 

27. Similarly in Rajendrasingh vs. Smt. Usha Rani and 
ors. (AIR 1984 SC 956) it has been held that if an election; 
petitioner disregards the mandate contained in sec. 91(3) of 
the Act by filling incorrect copies, he takes the risk of the 
petition being dismissed in limine under sec. 86 of the Act. 
It is no part of the duty of the respondent to wade through- 
the entire record in order to find out which is the correct 
copy. If out of the copies filed, the respondent’s copy is 
found to be an incorrest one, it amounts to non-compliance 
of provisions of sec. 81(3) of the Act which is sufficient to 
entail a dismissal of the election petition. 

28. In the instant case firstly affidavit as sworn by the 
petitioner in support of the allegations of corrupt practice 
which an integral part of the petition and having not been 
supplied to the respondent in its true form, contravenes sec. 
81(3) of the Act and renders the petition liable to summary 
dismissal. 

29. In view of the foregoing discussion the objections as 
raised by the respondent deserve to be upheld. ^ They are 
accordingly upheld. There is noncompliance of provisions 
of sec. 81(3) of the Act, which is fully established. The 
petition and the affidavit aS served on the respondent, do 
not fulfil the requirements of law. The petition deserves to 
be dismissed and is accordingly dismissed with costs. Counsel 
fee Rs. 2500, if certified. 

Sd|- V. D. GYANI, Judge* 
18-12-92. 


SCHEDULE OF COSTS 


Particulars 


Appellant Respondent 


Applicant Non-Applicant 


Court-fee on memo of Appeal and Application 

Court fee on power of attorney 

Court fee on exhibits 

Court fee on process 

Counsel’s fee on Rc. 

Fee for preparation of 
Paper Book 


Rs. nP. Rs. nP. 

7.50 14.00 

5.00 10.00 

4.50 

Certificate not filed 


Total 17.00 24.00 
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